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Law and Judiciary Department/A Br.

This is a reference by the Medical Education and Drug Department wherein
aeftain queries ar.e raised in respect of Maharashtra Unaided Private Professional
Educatiahai ‘InstvitUtiohs:(Régu‘lation of Admission and Fees) Act, 2005 (Hereinafter
referred to as the “Said Act”) and its applicability to the College of Phyéicians and

: ‘_Surg'eo'ns (CPS) |
2 Facts , Nvecés‘sar-y for the perusal of reference are as under:-

College‘of PhySicians and Surgeons (CPS) ,Mumbai is an institute engaged in
imparting medical education. Previously a query was raised by the department
tHa‘t in view of th.e Repealing and Amending Act, 2016 ,rights of CPS to confer
deg'._rees: etc. 'a:-_r'e exﬁnguished, as , a;cording ;co the depart‘ment, CPS was having
such poWerS t;y:v‘irt'u_e' of Medical Degrees Act, 1916. This department has clarified
as unc.lver~

llThe".jr‘ight_s of CE{S‘ in respect of imparting medical education and
aWarding Diplomas/felllowships recognized under the Indian
Medical Council Act, 1956 is still in existence and can not be

exti ngui‘shed'.’
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3I\/leanwh'ife it is clarified by the concerned department that CPS Courses are

FE AT chdhe 3

not declared as Professional Courses , so also rules for Admissions to it’s courses

N A
6\?are also not yet notified. On this backdrop, the issue, as titled, relates to the

7 AfRdl MHNI
W/Qﬂ@ ELM ﬁﬁﬁrﬂlﬁ’fm\sffb’fﬂ\;anous courses of CPS and regularisation of Fee structure. But

TS, To ¥oo 0.
department has sought opinion of Law and Judiciary Department on the

assumptions expressed in its note at page No.15, 16/n.s.
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Law and Judiciary Department/A Br.

Assumption No. 1 That the CPS courses are within the purview of the said
Act as CPS is doing university like activities and secondly that its courses are

approved by the appropriate authority :-

4, At the outset, it is apt to note that as per the Statement of Objects and
Reasons declared on 7™ April, 2014, in respect of Said Act speaks to regulate the
admission process and charging of fees by the unaided Private Profeséional
Education Institutions. Accordingly, Article No.2 of the said Statement reads as

under :

“2 The Bill accordingly proposes to establish two Authorities for
regulating the admissions and fees in unaided Private Professional -
Education Institution and conduct of Common Entrance Test through

Centralized Admission Process.”

5. Section 2(q) defines “Private Professional Education Institution as

'ﬂ QT%(—“?T z"f'\""ﬁli*h 37 WR aﬁc},q(-q ool

under” : Iy I
(g) “Private Professional Educational Institution” means any col-
lege, school, institute, institution or other body, by whatever name

called ,conducting any professional course or courses approved or

FET 0T et s -

¢
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recognized by the appropriate authority and af‘ﬁha f) an um

versity, but shall not include,— REIGER »1 3 ¥oo

(/) any such institution established, maintained or administered by

the Central Government, any State Government or any local au-
thority;

-
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Law and Judiciary Department/A Br.

(ii) institution declared to be a deemed university under section
3 bf the UnivgrSity Grants Commission Act, 1956 ; or
(/u) a ':Lihfveks;:ity to Which the provisions of the University Grants
Cpmmissioh (Establishment and Maintenance of Private Univer-
| s_iﬁes);‘v?ﬁégu’léﬁons[2603 are applicable;
5. The abqve deﬁnét‘lén will show that two conditions needs to be fulfilled (a)
that the coﬁfsés sAlvu.qud be approved by the appropriate authority and (b) the

institution should be affiliated to any University. The Department has clarified that

the courses are a.pprQVEd by the appropriate authority.

fy Also it doesnot séems that CPS is affiliated to any University. It is only men-
tioned that the iv'ribstivtutién iS.conduct'ing University like activities.
x.Sec. >(2)(y) bf fhe_Said Act defines “University”.
(y) "’U-ni;/_ebfs‘ity” shall have the same meaning as assigned to it
in clause (f) of section 2 of the University Grants Commission

Act, 1956.

8. As per the University Grants Commission Act, 1956 CHAPTER |, Se¢. 2 v

(f) ““University” means a University established or incorporated

includes any such institution as may, in consultation with the

University concerned, be recognised by the Commission in

%:Hp'/f Page 3 0f 8




Law and Judiciary Departmentj;\ Br.

< Therefore, it is not merely sufficient that the institution should conduct
University like activities. It should be affiliated to the University. In all CPS does not
appears to be affiliated to any University as such and hence, CPS or it’s courses are
not within the purview of the Said Act. Accordingly assumption of the department

is incorrect.

Assumption No. 2 :- That the approved and distinct courses of CPS can be

declared as professional courses under the said Act.
10. Section 2(r) of the said Act defines professional education. It runs as under :

“(r) “Professional Education” means any educational course of

study declared and notified as such, from time to time by the Gov-
ernment which includes a course leading to the award of an Under

Graduate or Post-Graduate degree, diploma, by whatever name
gt wrieelt afettar R sfafEm, oot
called and recognized by the appropriate authority;” st ey B RO SR S

11. It is to be noted that there is no provision to declare/notified courses of any
_ 2™
specific institution. Therefore, it is not proper to say that distinct courses of CPS as ' “b\g\
o9 Al AfrSRY

assumed by the Department can be notified as professio%fﬁ?w%, Aty o =g v,

_ HHTS I Yoo 03,
mentioned in the note para (9) of the department that some courses are appg;[rg\’/egag :
by the State Government. Thus it appears that one of the conditions is fulfilled.

Therefore, if another condition is fulfilled then only the assumption of the

department can be substantiated.

b

xelos™
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Law and Judiciary Departmejnt/A Br. |

_Assgmption No. ‘ 3:-  ,_»That the Unaided Private Professional Edu?cational
Instltutlons which érbe': c‘onduc'ﬁng CPS courses comes within the pufview of
' sectiéh* Z(q‘)l"of: the"sa.iAd Act as Private Profession Education Institution.

iz. Section 2(@) of the said Act which defines “Private Professional EdchationaI

'I_nst_i"cuti’o‘n""_ is reprodu‘ce'c_.l_ above. It is also explained in the opinion to assiumption
. N'o“. 1 f(h.at CPS'iS jn‘o‘t ;éfﬁliate_d to University. Hence the institutions, condtjcting its
5 coufses are not Wi‘th'in 'ther purview of Sec. 2 (q) of the Said Act. |

Assumption No. 4:- That the admission process of CPS courses can be conducted

through CET established under the said Act.

13 It is to be ‘nofed-that énce its courses or the institution does not comes
) W?thi:h thé ‘r‘esF;ec:ﬁve d__(‘ef-ir.\‘iti‘on of the» Said Act , then obviously Sec. (4) of the Said

Act, rel‘ate"dv.to' ’t'he adn;i:s’:_;,i'o‘h ’prorcess can not be made applicable thereto. Hence

thié asSumptioh isvrinco‘rr'ect.

,Ass_ump.tion No 5:- Thgt the Institqte wherein CPS courses are conducted, fees

) of such institute can be regularized through regulatory authority established

under the said Act.

14. It is to be hoted that “CPS courses” is neither defined nor clarified in the

- wifeeht wfedter a‘%ﬂm"ﬂa a4_%za’t“|on of fees and its like activities are clarified in Chapter 4 of the
x::ﬂﬁ Juei & QUART oﬂc’l
said Act. The authority shall determine the reasonability of the fee structure

proposed by every unaided institution, in respect of each professional courses or
\9\"‘“"
NG| trﬁ»,m group:! Of Cgurses CPS does not comes within the purview of the Said Act.

zﬁﬁo{ e I E SR
miﬁ“s‘ - '[hce(:efo:re it is dlfﬁcult to presume and assume that only on the basis of CPS
HHTAd, 985

courses the particular institution will come within the purview of this Act for the

purpose of fee structure.

%W Page 50f8




Law and Judiciary Department/:’x Br.

"~ Assumption No.6 : While conducting admission process of CPS courses in
Government and Private institute, reservation can be applied as per the State

policy.
15. Section 6 of the Said Act deals with the provision of reservation in

seats. Relevant portion is as under:-

“6. (1) The allocation of seats under different categories in an un-
aided institution, not being a Minority Educational InStitution,
shall be in accordance with the Maharashtra Private Professional
Educational Institutions (Reservation of seats for admission for
Scheduled Castes, Scheduled Tribes, De-notified Tribes (Vimukta
Jatis), Nomadic Tribes and Other Backward Classes) Act, 2006 and

as per the Government policy declared from time to time, includ-
ing the NRI quota.

(2) XXXX"; “

16.  Unaided Institution is defined in Sub- section (x) of Sec. 2 of the Said Act,

which is as under:- & Rf“s(ﬁ Titeear sfaE
Iy I HEA émm dﬂémr G,
(x) “unaided institution” means Private Professional Educational

Institution, which is not receiving aid or grant-in-aid from the

Central Government, the State Government or the local
authority;” 2
Y \9\9;'

17.  Above two provisions will show that Sec. (6) of the Said Act, th-@j;f tqﬁéﬁ? 31fr

748 = v o iy
z’ -?‘ i ¥ :T’

the reservation policy of the State in admissions will apply only ?}Zhe é{rls’.}t_ljt_t_mons
AL, e

comes within the purview of Sec. 2(q) as “Private Professional Educational
Institution”. It is already clarified that the CPS does not comes within the purview
of this definition. Hence provisions of Sec. 6 and accordingly, reservation policy of

the Sate can not be made applicable to CPS by virtue of the Said Act. Therefore

this assumption is incorrect.

bor
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Law and Judiciary Department/A Br.

18. At this juncture it will be apt to note that CPS courses are professional

~courses. The Said Act is.enacted on the basis of directions given by the Hon’ble

Suprerhe Court various cases. This is apparent in the Statement of Objects and

Reasons of the Said Act. Relevant portion is as under-

“The issue of regulation of admission and fees in relation to
various professional educational courses is an important one. In view of

,the decisions of the Supreme Court in T.M.A.Pai Foundation and others

v. State of Karnataka (Writ Petition (civil) No. 317 of 1993, decided on
31% October 2002), Islamic Academy of Education and Another v. State
of Karnataka and Others (Writ Petition (civil) No. 350 of 1993, decided
on 14" ‘August 1993) and P.A JInamdar _and Others v. State of
Maharashtra and Others _ (Writ Petition (civil) No. 5041 of 2005,

decided on. 42" August 2005) it is necessary to regulate the admission
process and chargmg of fees by the unaided Private Professmnal

Education lnstltut!ons., Accordlng__ly, the State Government...

underline supplied.

19.  Relevant observation in P.A. Inamdar’s case can be useful at this juncture.

These are reproduced below:-

“(1) To what extent the State can regulate the admissions made by
unaided (minority or nAonminority) educational institutions? Can the
State enforce its policy of reservation and/or appropriate to itself any

quota |n admlSSIons to such institutions?

ifesel ‘m'%mf BN AT, jook
b i r*dﬁ'%w%\ere in Pai Foundation, either in the majority or in the

ey I0ETH ER

ayam

Siet Tﬁiﬁ-:‘f ] D]
q/W\'ZA 'fafer =

LEIGEP

M

"'ﬁ’«‘T{H 3
minority opinion, have we found any justification for imposing seat

haring quota by the State on unaided private professional educational

2 5\
,..4ns;itutions and reservation policy of the State or State quota seats or

mamagement seats.(pg. 41)
oo 23R,
Our answer to the first question is that neither the policy of

reservation can be enforced by the State nor any quota or percentage

t;ﬁ&)&’ Page 7 of 8



Law and Judiciary Department/A Br.

of admissions can be carved out to be appropriated by the State in a

minority or non-minority unaided educational institution.” (Pg. 42)”

20.  The query is answered as above.

21. With these remarks, this reference is returned to the concern Department.
TR AiEaH, 00
Y i Tfedr DT MR

el ST SRt and S.LA.

(Sﬁ}i Deshmukh) has seen and approved the above view.
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= \2o\ (Pravin A. KMas

Deputy Legal Advisor-cum-Deputy Secretary
2T, Law and Judiciary Department
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